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No. 14,018

IN THE

United States Court of Appeals

For the Ninth Circuit

In the Matter of

Lloyd A. Fry Roofing Company,

a corporation,

Petitioner,
vs.

National Labor Relations Board,

Respondent.

PETITIONER'S REPLY BRIEF.

A. THE BOARD'S COUNTERSTATEMENT OF THE CASE.

Two issues are presented upon this proceeding. The

first relates to a unilateral change in working condi-

tions at Petitioner's plant, which the Board has con-

cluded was a violation of Sections 8(a)(1) and

8(a)(5) of the Act. (National Labor Relations Act,

as amended, 61 Stat. 136, 29 U.S.C, Supp. Y, Sec. 151

et seq.) The Board's findings on the first issue are

attacked upon the ground that they are not supported

by substantial evidence upon the record considered

as a whole. (R. 44, 71.)



The second issue relates to the authority of Peti-

tioner's bargaining representative, George 0. Bahrs,

the Board having found that by failing to give him

"sufficient authority to engage in give-and-take

collective bargaining" Petitioner violated Section

8(a)(5) of the Act. (R. 58.) As to this issue, how-

ever, Petitioner recognizes that there is conflict in

the record and that these conflicts might have been

resolved in varying ways. The Board's Findings are

therefore accepted, for this purpose, and our chal-

lenge is upon the proposition that the ultimate Finding

stated above, together with the resulting Order, is

contrary to express findings of fact, is without the

support of competent findings, and is against law.

Petitioner, in its Statement of the Case (Opening

Brief pp. 2-6), confined its summary entirely to a

restatement of the matters of fact as expressly found

by the Trial Examiner and adopted by the Board,

virtually mutatis mutandi as to this issue. The Board,

however, has seen fit to reargue facts and to assert

as conclusive a number of matters upon which there

was contradiction. Inasmuch as the question before

the Court relates solely to the relationship between

the Board's own findings and its own order we see

no propriety in the Board's presentation of its selec-

tion of contraverted testimony at this stage of the

proceeding. The fact that such testimony might now

be relevant if the Board had adopted different find-

ings is of no moment.

To demonstrate to the Court that the record does

not make George Bahrs the black character that the



Board has painted we feel compelled to summarize

some of his testimony about the negotiations.

At the first meeting, held on September 19, 1952,

the Union presented as its proposal a contract which

was complete except for the wage scale. (R. 175.)

Bahrs did not think that the subject of his authority

was discussed at that time. (R. 177.) Bahrs told the

Union committee that he would report to the Com-

pany on the proposal, and would submit a counter-

proposal at the earliest opportunity. (R. 177.)

At the second meeting, on October 10, the counter-

proposal was presented. (R. 178.) Bahrs had pre-

pared this in part from a suggestion of the Company,

from discussions with the Company, and from dis-

cussion that Bahrs had with Mr. Calloway, the local

representative. (R. 197.) Bahrs told the committee

that the Company was prepared to sign a contract on

those terms. (R. 178.)

''Q. (Mr. Moore.) Was the question of your

authority to speak as a Company representative

raised by any union spokesman at that meeting ?

A. (Mr. Bahrs.) Well, only indirectly. I

think Mr. Bartalini said that the Company had

better get somebody out here with authority to

act pretty soon or they couldn't guarantee that

the men would stay on the job.

Q. Do you recall whether in substance either

of the union representatives asked you whether

you had authority to negotiate for the Fry Roof-

ing Company?
A. Well, they asked me if I would not per-

suade the Company to turn the case over to me so



that I could settle it on whatever terms I thought

were fair. I told them I did not have that

authority and did not expect to get authority to

negotiate an agreement except subject to their

approval." (R. 178-79.)

"Q. (Mr. Moore.) Did either of the union

representatives indicate to you then that a strike

would be called at any time within the following

week?
A. (Mr. Bahrs.) Well, there was only this

general statement of Mr. Bartalini that either

the Company would have to give me full author-

ity to make a contract, according to what I

thought was fair, or they would have to send

somebody out with authority to make a final de-

cision; otherwise, he couldn't guarantee how long

the men would stay on the job." (R. 179-80.)

The subject of rest periods, discussed elsewhere,

was reviewed. Following the meeting Bahrs made

recommendations to the Company. (R. 179.)

At the third meeting, held on October 29, after a

strike had been in progress for over two weeks, Bahrs

told the Union that the Company was modifying its

position on three separate issues. (R. 181.) The union

representatives stated that ''the proposal of the Com-

pany was not acceptable." (R. 181.) On the subject

of authority Bahrs stated (R. 189) :

'

' The Witness. I would like to supplement my
statement as to the October 29 meeting. In a dis-

cussion with Mr. Henry Todd at that time I be-

lieve Mr. Henry Todd said that the company was

not engaged in collective bargaining because they
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had not clothed me with the authority to sign a

contract without consulting anyone.

At that time I told Mr. Henry Todd that no one

had ever given me authority, a blank check to

sign any kind of a contract without referring

it to the principals for approval, and that the

union representatives didn't have that authority

either."

The Union had wanted a union shop provision, but

the Company did not agree to it. (R. 182.) Bahrs

reported his recommendation to the Company on cer-

tain other items. (R. 182.)

Another meeting took place on November 7, about

which Bahrs testified as follows:

'^Q. (Mr. Moore.) Will you relate the discus-

sion that took place at the meeting on November
7 in your office between yourself and the repre-

sentatives of the union?

A. (Mr. Bahrs.) Well, I don't know that

there was anything specifically discussed, other

than a review of the position of the parties. I

believe that I informed the union representatives

that I had been in constant touch with the Com-
pany and that they had refused to give me
authority to make any concessions any further

than had already been given.

Q. Was the subject of your authority as a

representative of the Company discussed at that

meeting 1

A. Well, I couldn't say. There were a num-

ber of meetings at which the union did say that

they either wanted me, or somebody else, to be

delegated the complete authority to settle and



sign a contract without going back and clearing

it with anybody, or they wanted some official of

the Company to come out here with the same

authority." (R. 184.)

At the final meeting held on January 12, 1953,

wages and other items were discussed in detail. (R.

185.)

It is just inconceivable that a highly skilled nego-

tiator such as George Bahrs would have made any

statements of the character attributed to him by the

Board in its " Counterstatement of the Case". (Pp.

2-9 of its Brief.) We are convinced that on the

record of his testimony the Board should have

adopted findings in favor of Petitioner much stronger

than it did. The record itself argues far more con-

vincingly for the conclusion that we asserted earlier,

namely, that the Union embarked upon a campaign

to develop a fictitious issue as to Bahrs' authority

for the sole purpose of availing itself of Board com-

pulsion. The objective, of course, was to accomplish

by this indirect means what could not be accomplished

by straight-forward negotiation. Nevertheless, we are

willing to rest our position upon the fact that the

Board's Order is not supported by its Findings.

B. THE BOARD'S POSITION ON THE UNILATERAL
WORK CHANGE.

In our opening brief (p. 7) we stated that the

change in working conditions was of the most minor

significance in the relationship between the Company



and the Union. We repeat that statement. There

is nothing to indicate that the Company intended to

undermine the Union by this action. (R. 186-87.)

The Board's argument to the contrary is rested on

May Department Stores v. N.L.R.B,, 326 U.S. 376,

385, 66 S.Ct. 203, 90 L. ed. 145, and Radio Officers

Union v. N.L.R.B., 98 L. ed. (Adv. op.) 253, 269.

The cases mentioned, and similar decisions, usually

involve a unilateral wage increase (the May case),

and the courts uniformly hold that specific evidence

of intent to encourage or discourage the Union is

not an indispensable element of proof because the

employer conduct inherently encourages or discourages

the Union. There are many phases of plant opera-

tion, however, where no such result follows. The

scheduling of shifts, arrangement of overtime, com-

mencement of the work day, are but a few of the

many in which there might or might not be encour-

agement or discouragement of the Union, depending

upon the circumstances. The case at bar falls into

this category. The Board has long recognized this

distinction. For example, in the Matter of Jackson,

34 N.L.R.B. 194, at 202, the Board said:

"* * * we are satisfied * * * that the respondents'

action in posting the notice of November 20 (fix-

ing wages and hours) was not intended to, and

did not have the effect of, discouraging collective

bargaining or membership in the Unions. While

a unilateral determination of terms of employ-

ment with respect to which a statutory represent-

ative is attempting to bargain normally evidences

bad faith, under all the circumstances of this
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ease, including the fact that immediately after the

posting of the notice the respondents continued

to discuss and consider the proposals of the

Unions, we do not find that the respondents' ac-

tion in issuing the notice without prior consulta-

tion constituted a refusal to bargain in good

faith."

To the same effect is Matter of Westchester News-

papers, Inc., 26 N.L.R.B. 630, at p. 642.

C. THE BOARD'S POSITION ON THE AUTHORITY
OF BARGAINING REPRESENTATIVE.

As we pointed out in our Opening Brief, p. 14,

there is no implication in the record that Petitioner

was unwilling to meet with the Union at proper times,

or that it had taken inflexible positions or refused

to consider bargaining alternatives. (R. 41-42.) The

sole question concerns the matter of George Bahrs'

authority. The statutory responsibility on Petitioner

is to bargain collectively in good faith. Essentially,

this hinges on the Petitioner's corporate state of

mind, which can be established only by evidence of

what Petitioner did. The Board and the Courts many

years ago recognized that the imputation of bad mo-

tives to an employer upon the basis of the authority

conferred upon his representative is not a subject

to be undertaken lightly. It is, therefore, the Board's

own rule, as well as the Court's, that the record must

be examined as a whole for a clear indication of bad

faith, and that usually no one factor will be taken as

conclusive evidence that the employer did not try



to reach an agreement. (National Labor Relations

Board, Sixteenth Annual Report, p. 203.) This is

the only rule that is applicable, and it is controlling

no matter how the issue is stated. The Board seems

to argue (Board's Brief, p. 16) that "the Company
is guilty of an outright refusal to bargain" and that

a different—but unspecified—rule should therefore be

followed. The best that can be said for such a posi-

tion is that it is a non sequitur.

We argued (Opening Brief, p. 13) that the Board

could not require that the representative be given

unlimited authority. We also argued (Opening Brief,

p. 30) that if the representative is to be required to

have authority to conclude an agreement within the

limits of his authority the proposed Order is contrary

to the Findings, is without support of competent

findings, and is against law. The Board says (Brief,

p. 16) that these arguments "fall(s) wide of the

mark, for we make no suggestion that Hhe representa-

tive be given unlimited authority' or even that he

have ^authority to conclude an agreement' '\ (Em-

phasis added.) We are at a loss to understand what

the Board means by such a statement, for its proposed

Order would require Petitioner to designate "as rep-

resentative for purposes of negotiation one possessing

authority to reach understanding with the Union."

(R. 60; emphasis added.)

In its conclusion, the Board states (Board's Brief,

p. 16) :

"What the Act compels and what the Board's

order requires is nothing more nor less than good
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faith collective bargaining; but such bargaining

entails, inter alia, conferring through representa-

tives who have at least some authority to express

their principal's view and who can explore possi-

ble avenues of agreement in over-the-table nego-

tiations.
'

'

The Board has expressly found that George Bahrs

had authority to transmit proposals to and from the

Petitioner, to discuss the proposals, and to make

reconamendations to the Petitioner, and to conclude

a contract with the Union upon the terms of the

Company's counter-proposal. (R. 40, 58.) We submit

that by these findings the Board has established that

Petitioner in fact complied with the Board's measure

of the statutory responsibility.

•
CONCLUSION.

For the foregoing reasons we urge that the petition

of Lloyd A. Fry Roofing Company be granted and

that the Board's Order be dismissed.

Dated, April 12, 1954.

Respectfully submitted.

Roth & Bahrs,

St. Sure and Mooke,

By George 0. Bahrs,

Edward H. Moore,

Attorneys for Petitioner,






